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subscribed in the cases that follow? Has the Court’s approach 
changed with its increasing conservatism, or do the majority 
of justices continue to adopt Griswold’s basic tenets?

REPRODUCTIVE FREEDOM AND  
THE RIGHT TO PRIVACY: ABORTION

Many right-to-privacy issues are hotly debated, but few 
have caused emotional reactions of greater intensity or 
duration than has the debate over abortion initiated by the 
Court’s decision in Roe v. Wade in 1973. Although the Court 
overruled Roe in 2022, abortion is still part of public dis-
course. It continues to affect the outcomes of political races 
and to occupy places on legislative and executive agendas.

What is particularly intriguing about the issue is 
that the Court generated the furor—both in 1973 when 
it decided Roe and in 2022 when it overruled it. Prior to 
the decision in Roe, abortion was not as salient a political 

issue as it is today. As Figure 10-1 shows, in only four 
states was abortion legal. Sixteen others had reformed 
their laws in the 1960s to allow abortion for pregnancies 
resulting from rape or incest or those in which there was 
a high likelihood of a deformed baby. The rest had laws 
on their books, enacted in the late 1800s, that permit-
ted abortion only if the mother’s life was stake. These 
conditions did not mean that states were under no pres-
sure to change their laws. During the 1960s, a grow-
ing pro-choice movement, consisting of groups such as 
the American Civil Liberties Union (ACLU) and the 
National Association for the Repeal of Abortion Laws 
(NARAL; later renamed the National Abortion Rights 
Action League and today known as NARAL Pro-Choice 
America), sought to persuade states to legalize the proce-
dure fully—that is, allow abortion on demand.

When only a handful of states even considered taking 
such action, attorneys and leaders of the pro-choice move-
ment supplemented their legislative lobbying with litigation,  

Figure 10-1  Abortion in the States Before Roe
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States in white: Retained existing law, which generally permitted abortions to save the life of the mother only.

States in gray: Altered existing abortion law, between 1966 and 1970, to permit abortion under certain circumstances,
such as pregnancies resulting from rape or incest. 
States in black: Repealed existing abortion law to allow for some form of “abortion on demand.”


